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ABSTRACT

For a decade or so, environmental impact assessments have been a tool used in investment process in order to
evaluate the impact of a planning document or a given construction project on the environment. The legal regula-
tion in force approaches determining the elements making up each assessment selectively. There is also a lack of
methodological guidelines pertaining to the rules of assessment making (such guidelines were prepared in refer-
ence of e.g. motorways and dual carriage ways or wind power plants). It hinders understanding the aims and the
range of environmental impact assessments by society and investors as well as obtaining acceptance for making
them by the latter. The article presents the issue of the principal environmental assessments (strategic environmen-
tal impact assessment, environmental impact assessment and impact assessment on Natura 2000 sites) in the legal
and methodological context. The conducted studies showed that unstable legal system in the field of environmental

assessments endangers correctness and punctuality of preparation of an building investment.

Keywords: environmental impact assessment, legal regulations, investment process, construction projects.

INTRODUCTION

Building investments are attributed with the
role of one of the most important factors in the
socio-economic development locally, regionally
and nation-wide. The investment dynamics and
the increase of the Gross Domestic Product place
Poland among the leaders of the Central Europe.
The literature on the subject emphasizes the close
relation of a life cycle of a building structure (be-
ing a final product of investment process) with
its environment [Kasprowicz 2016, Szafranko
2017]. At the stage of a construction, buildings
take up a given area changing the natural terrain
relief, destroying flora and introducing barriers
for animals. An increase of air pollutant emission
and noise resulting from the operation of build-
ing equipment and an increased traffic of lorries
on the site. At the stage of exploitation, there is a
constant impact of the investment on the atmo-
spheric environment, the acoustic climate and
the health condition of the people. At the stage

of liquidation, we face the problem of, among
others, air pollution, noise, vibrations, waste and
other nuisance connected with the machine oper-
ation used in demolition work. A tool, which en-
ables the identification of possible dangers from
the part of planned investment activities, protect
the natural resources and human health as well as
to counteract the environment degradation is an
environmental impact assessment. In the light of
legal regulations, such an assessment is an impor-
tant element of an investment process, no matter
of the subject (municipal planning documents, in-
dividual undertakings). A strategic environmental
assessment (SEA) is initiated during the prepara-
tion of a local spatial development plan, whereas
an environmental impact assessment (IEA) is
issued in the process of giving decision of envi-
ronmental conditions. An environmental impact
assessment of a building investment of a Natura
2000 site (HA) should be understood as an assess-
ment of the impact of this investment limited to
the examination of its impact on a Natura 2000
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site. In face of instability of legal regulations
concerning the principles of conducting environ-
mental assessments [ Tkaczynski 2009, Brodawka
2014] there is a need to check and up date these
regulations at the trade, domestic, European and
international levels. Because of the lack of com-
plex guidelines on the manner of conducting en-
vironmental assessments in the investment pro-
cess both in the literature and the practice, it is
justifiable to present their methodological aspect-
sunderstood as a set of the activities and measures
used to ensure their effectiveness. The aim of the
article was to show the most important problems
of methodological environmental impact assess-
ments (pertaining to the principles of qualifica-
tion of investments, the principles of impact prog-
nosis and the principles of documentation evalu-
ation). It also offers a detailed analysis of legal
bases from the viewpoint of their influence on the
preparation of a building investment.

MATERIALS AND METHODS

The research shown in the article was initiated
with an analysis of different rank of legal regula-
tions (international, European, domesticand trade
ones)concerning the basic environmental impact
assessments in the investment process. In order
to present the organisational system of such as-
sessments, the elements of the structural method
of designing of socio-technical system were used.
Methodical considerations appertaining to the
way of conducting environmental assessments
were started with an overview of the electronic
databases of Scopus and Web of Science in order
to find the published articles presenting the meth-
ods of assessment of environmental impact. Since
a basic element of each assessment is the prepara-
tion of a specific environmental documentation,
the research was supplemented with an analysis
of methodological chapters of the environmen-
tal documentation submitted by investors in the
years of 2016-2018. The analysed documents
pertained to:

e proceedings on strategic environmental im-
pact assessments of the projects of local plans
for the municipality of Olsztyn,

e proceedings on issuing a decision of the en-
vironmental conditions for wind power plants
conducted by the Regional Directorate of En-
vironment Protection in Olsztyn.
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e proceedings on justification of conducting a
habitat assessment for SFRs done by the Re-
gional Directorate of Environment Protection
in Olsztyn (RDEDP, in short).

Analysis of legal regulations on
environmental impact assessment

While conducting basic environmental im-
pact assessments, one of the key issues are legal
regulations. The most important of which are pre-
sented in the division on:

e international regulations:

— the United Nations Convention on Biologi-

cal Diversity,

— the United Nations Convention on the Law
of the Sea (UNCLOS),

— the United Nations Framework Convention
on Climate Change (UNFCCC),

— the United Nations Convention to Combat
Desertification in Those Countries Experi-
encing Serious Drought and/or Desertifica-
tion, Particularly in Africa.

e European regulations:

— Directive of the European Parliament and
the Committee of 2014/52/UE changing the
Directive of 2011/92/UE on assessment of
the impact of some public and private un-
dertakings on the natural environment (the
EIA Directive, in short),

— Directive of the European Parliament and
the Committee of 2001/42/WE of 27 June
2001 on assessment of the impact of some
plans and programs on the natural environ-
ment (the SEA Directive, in short),

— Directive of the Committee 92/43/EWG of
21 May 1992 on the protection of natural
habitats of wild fauna and flora (the Habitat
Directive, in short),

— Directive of the FEuropean Parliament
and the Committee of 2009/147/WE of
30 November 2009 on the protection of
wild birds (the Birds Directive, in short),

— Directive of the European Parliament and
the Committee of 2003/4/WE on the pub-
lic access to the information on natural
environment,

e domestic regulations:

— the Parliamentary act of 3 October 2008 on
the access to the information of the envi-
ronment and its protection, participation
of society in the environment protection
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and environmental impact assessments (re-
ferred later as the 2008 Parliamentary act),

— the Decree of the Minister Councilof
9 November 2010 on undertakings possibly
impacting the environment in a significant
degree,

e trade regulations:

— the Parliamentary act of 7 July 1994 Build-

ing law.

The legal bases of environmental impact as-
sessments and their position in the hierarchy of
the legal system are shown in Figure 1.

Because of the limited length of the article,
the text refers to the regulations of key impor-
tance. At the international level, environmental
impact assessments are mainly determined by in-
ternational environmental conventions and other
legal instruments of the “soft law” character. The
convention on bio-diversity plays the main role.
According to the convention, the parties should
introduce the procedures of environmental impact
assessment for these building investments which
can have a harmful influence on bio-diversity.

In the European scale, the requirements per-
taining to the environmental impact assessments
originate mainly from the EU law. The basic role
is played by: EIA Directive (determines the rules
of an environmental impact assessment of build-
ing investments), the SEA Directive (pertain to
the projects of documents of strategic character)
and the habitat directive (concerns individual un-
dertakings and projects of plans and programs)'.

At the domestic level, the 2008 Parliamentary
act is the principal document regulating the issue
of environmental impact assessments in the pro-
cess of investment. Since the moment of its pass-
ing, it has been amended several times and the
changes made introduce additional requirements
for investors and building investments (the list of
the most important changes enclosed in Table 1).
In order to limit the risk of non-uniformly en-
forced law, the Ministry of Regional Develop-
ment prepared successive versions of (2007,

' While the EIA Directive pertains to the I and II
kinds of undertakings as determined in supplements
and the SEA Directive partially to the projects
determining frameworks of these undertakings, the
habitat directive (and also the SEA Directive in its
part by its reference to the habitat directive) does
not point to specific types of undertakings, projects
of plans or programs taking as a reference point a
possible impact Natura 2000 sites.

2015, 2017) on handling environmental impact
assessment for the undertakings co-financed from
domestic and regional Operation Programs. The
catalogue of undertakings requiring the neces-
sity of preparing an environmental impact assess-
ment, which in the opinion of investors is still not
univocal®,was also amended several times (2005,
2007, 2010, 2013, 2015, 2017 and 2019-project).
The lack of a univocal interpretation of the chang-
es has had a negative influence on preparation of
building investment on time and inexpensively
[Tkaczynski 2009, Rakoczy and Pchatek, 2010,
Rak 2014]. The newest changes in the Parliamen-
tary act of Environment Protection in the project
from June 2019 seem to be advantageous from
the viewpoint of investors (shortening the waiting
time for issuing the decision on the environmen-
tally-related conditions for construction project)
but yet they present threats (limiting the number
of procedure parties).

The principal trade regulation pertaining to
EIA is the Building code Parliamentary act. Ac-
cording to the act, an imitation of complicated
building work can occur only after obtaining a
final agreement for the construction activities.
The act does not explicitly determine the kinds of
construction work which require such a permit,
except building work on a monument entered in
the list of historic buildings and undertakings re-
quiring EIA as well as those on Natura 2000 sites.

According to the valid legal regulations, each
country should prepare its own system of envi-
ronmental assessment. Designing such a system
requires determining its elements and the mecha-
nisms generating information about a condition
of these elements.

The functioning of the organizational and
information subsystems is especially important
from the view point of reliability of conducted en-
vironmental assessments. The first of the above-
mentioned systems is shown in Figure 2. The
conducted research proves though, that the sec-
ond system does not work properly. It manifests
itself in the discrepancies between the data stored
in the database of SEA (the database is kept by
the General Director of Environment Protection)
and the data disclosed by chosen cities of the

2 In the case of motorways and dual carriageways,
the General Board of Domestic Roads prepared
an interpretation of the regulations from the years
of 2011-2014 concerning the qualification of
these undertakings for an environmental impact
assessment.
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Fig. 1. Legal regulations on environmental impact assessment in the investment process in Poland

administrative rank of districts. This fact prevents
achieving the purpose for which the database is
kept, i.e. the possibility of monitoring environ-
mental assessments by the society and investors.

Analysis of methodological problems
of environmental impact assessments
in investment process in Poland

Considerations on the methods of conducting
environmental assessments in investment process
should be started with a definition of the notion of
assessment. Definitions of such a notion are given
in the act (2008). However, they are incomplete
because they enumerate their chosen components
leaving out the activities initiated by the investors
and efforts serving to monitor their effectiveness.
The full list of the components of EIA is presented
in the article [Harasymiuk 2017], and HA in the
reference [Harasymiuk 2016]. The components
of SEA were analysed in the article [Harasymiuk
and Drozd 2019].

In the qualification procedure of a build-
ing investment, a coherent system of substantial
criteria is not applied for conducting of EIA and
HA. Instead of measureable criteria, in the case
of the classic assessment, only the circumstances
included in art. 63.1 of the 2008 Parliamentary
actare taken into account (kind and characteristics
of an undertaking, localisation and the kind and
scale of a possible impact), and in HA, addition-
ally the principle of caution (it issues form the
collective law) and the constitutional principle of
securing the rights of property (issues form the
constitution of the republic of Poland). From the
analysis of justification for the decisions of the
Regional Directoriate of Environment Protection
in Olsztyn, both not stating and stating the obli-
gation of conducting a habitat assessment in the
years of 20162018 issues a lack of substantial
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references to all the required qualification con-
ditions. It shows the need to prepare a coherent
system of the criteria qualifying an undertaking
to carry out such an assessment. The possibility
of exemption of the project of local plans from
SEAs, as stated in the 2008 Parliamentary act
calls for greater precision. Such an exemption
may pertain to slight modifications of the as-
signation of earlier accepted plans, with the as-
sumption of a lack of a considerable impact of the
document project on the environment. The above-
mentioned criteria have an indefinite character.
The key element of each of the basic envi-
ronmental assessments is foreseeing the impact
of an undertaking/results of preparing a spatial
plan for the definite elements of the environ-
ment conditions. The methodological guidelines
in the field pertain only to a few kinds of build-
ing investments (national roads [Manual of good
practices... 2008], wind power plants [Stryjecki
and Mielniczuk, 2011], railway investments) and
chosen kinds of impacts (for example impacts of
wind farms on birds [Chylarecki et al. 2011] or
bats [Kepel, Ciechanowski and Jaros 2011]). In
the case of the undertakings which may consider-
ably and permanently influence the environment,
it is necessary to conduct a detailed quantitative-
qualitative analysis of an impact in order to de-
termine an acceptance of their realization and
to choose an optimal variant of activities which
minimize or compensate their effects. From the
analysis of the documents submitted by inves-
tors in the analysed period of time, the issues that
were described the kinds of impact in each envi-
ronmental assessment in least detail are cumula-
tive impacts. In the literature [Smit and Spaling,
1995, Wérnbickand and Hilding-Rydevik, 2009,
Gerleeand Kaim, 2011], numerous tools to ana-
lyse and assess cumulative effects of undertak-
ings have been known for many years. The lack
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Table 1. The most important changes in environmental impact assessments issuing from the 2008 Parliamentary
act and its amendments

2008 on access to
the information of
the environment
and its protection,
participation of
society in the
environment
protection—
commonly applied
regulation of
domestic scope

Name and Most

category of important Characteristics of changes

regulation amendments
The Parliamentary | Amendment of - cases of possible exemption of a strategic assessment of document projects
act of 3 October 21 May 2010 were extended (a slight modification of the already accepted documents),

for the procedure of working out strategic assessments and undertakings
assessments a new organ was introduced, namely the Director of the
Maritime Office (for the terrain within their field of activity),

the possibility of suspension of administrative procedures were made more
precise for the time of submitting a report of environmental impact by the
investor,

the possibility of placing a decision on environmental conditions to another
subject was introduced and the regulations concerning a final decision were
made more precise,

the regulations concerning the time of using an environmental decision for
completion of an investment undertaking were made more precise,

the necessity of obtaining a decision of environmentally-related conditions for
construction projects realised on the basis of notification of building activities
or notification of a change of a building use was introduced.

Amendment of

9 October 2015
—changes in force
since December 2015

the necessity of submitting a graphic representation of the scope of the
undertaking impact by the investor was abolished in the favour of a map in
the scale ensuring eligibility of presented data,

the necessity of enclosing an acknowledgement ofentering in the Land
Registry was abolished on the condition of submitting another document
enabling to establish the parties of procedure by the investor,

the validity of an environmentally-related conditions was extended (from 4
to 6 years, and in the case of an investment made in stages — from 6 to 10
years, on the condition that the conditions of realization included in such a
decision have not been changed.

Changes in force
since 1. January
2017

the requirements pertaining to the environmental documentation were made
stricter. The substantial content of reports was extended with: a description
of the results of an inventory of nature, a description hydro-morphological,
physicochemical, biological and chemical properties of waters”included in
the scope of the expected impact of an undertaking (despite the fact the
regulations of the Water Law talk about the “condition” of these elements
and not about the”properties”), a description of the impact of the undertaking
on climate, a description of the assessment of cumulative impact of the
undertakings under construction, in existence or planned ones). The
requirements pertaining to the authors were also made stricter (an author
of a prognosis of an environmental impact, of a report on the impact of a
construction projecton the environment and of a report of the impact of

a construction project on Natura 2000 site, and in the case of a team of
authors, a person who graduated from determined studies or having a 5-year
experience in preparing such documents may be in charge),

the possibility of issuing an environmental decision in their own interest for
the construction projects for which investor is a unit of self-government was
abolished,

the time of submitting remarks and notions to the environmental
documentation of an investment by representatives of society was extended
to 30 days,

financial penalties for not observing the conditions established in an
environmental impact assessment were introduced.

Changes in force
since 1. January
2018 (related to the
changes introduced
in the Water Law)

a scope of governmental bodies requiring issuing a decision or settling in the
process of obtaining a decision on the environmentally-related conditions
was broadened (by introducingthe Polish Water State Water Holding) and the
number of documentation copies submitted by an investor.

of the basis of assessment documents on appro-
priate tools and research methods may be a result
of inadequate qualifications of people preparing
such documents (the enhanced demands for the
authors of such documentation have been in force
since 1 January 2017). The lack of formal re-
quirements for administrative staff assessing the

documentations submitted by investors also influ-
ences this situation.

Because of the subject they refer to (building
investments of different characteristics and scale
of complexity, project of municipal planning doc-
uments) and the diversity of effects, environmen-
tal impact assessments require numerous, often
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Fig. 2. Organizational system of EIA in Poland

specific, method of conducting work, examina-
tion and analyses. Different examination methods
were shown in the references [Rak 2014, Strulak-
Wojcikiewicz and Latuszynska, 2014, Strulak-
Wojcikiewicz and Lemke, 2019]. However, it was
not pointed, which of them are recommended to
use in each of the analysed assessments. From the
article [Harasymiuk and Drozd 2019] the issues
that most often applied the methods of examina-
tion in SEA, involved the methods determining
the character of the expected changes in the qual-
itative way (descriptive method, literature and
source materials analysis). The inadequateness of
the applied examination methods has been also
found in the research on the quality of habitat re-
ports. The impact of SFRs on individual elements
of the environment was determined most often
qualitatively (dividing them into positive, nega-
tive and mixed ones).

An environmental impact assessment re-
quires a use of different examination methods for
an identification, prognosis and assessment of the
impacts on individual elements of the environ-
ment.In the analyzed habitat reports, the matrix
method was used to identify the impact of SFRs
on the Natura 2000 sites (especially on the avi-
fauna of the area, flora and natural habitats, sur-
face and ground waters, the landscape and the
local community).The methodical competence
pertaining to terrain examination was usually re-
liably described in the environmental documenta-
tion (ornithological and floristic research). In the
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analyzed prognoses, the descriptive method was
commonly used instead of the indicator method
to describe the state of the natural environment in
the areas covered by the local project plans. It was
the reason for an extensive and fuzzy character
of these documents. In the analyzed investment
impact reports on the environment, a set of the
applied research methods was not show in trans-
parent methodological diagrams. It facilitated
neither the identification of the research methods
nor the analysis of the content of these reports.
Preparation of high-quality documents is
difficult because of the lack of detailed require-
ments in this matter in the 2008 Parliamentary
act itself. The existent guidelines for railway
the investments and for the investments co-
financed from the EU resources do not have
the status of commonly valid rules. The results
of the research on the quality of the prognoses
submitted in the framework of strategic assess-
ments [Harasymiuk and Drozd 2019] and the
habitat reports [Harasymiuk, Szafranko and
Tyburski 2019] show the need for preparation
of such guidelines. The performed research
showed that the authors of prognoses com-
monly referred to the requirements of already
invalid decree of the Minister of Environment
of 14 November 2002 on detailed requirements
which should be met by a prognosis on envi-
ronmental impact®. In the present legal status, a

3 The decree became invalid since 25 June 2005
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verdict whether a habitat report meets the for-
mal requirements is not easy, as there are no
univocal regulations determining which ele-
ments should be taken into account in such a
document. There are also no valid guidelines
on the preparation of the information cards
of an undertaking. On the web pages of self-
government units, which receive such cards,
the samples of these documents are presented.
Most of them do not allow performing a com-
plex analysis for the conditions to conduct a
thorough assessment of environmental impact.
More precise requirements for basic documents
of an EIA, SEA and HA could save the subjects
preparing such documents (self-government
units, investors) numerous corrections because
of failing to meet formal requirements.

CONCLUSIONS

For an investor, an environmental impact as-
sessment is a tool which enables them to realize a
construction project according to the legal rules.
The lack of stable and transparent legal regula-
tions makes investors confused and prolongs the
conducted administrative procedures as well as
increases the preparation costs of building invest-
ments.The article presents the most important
changes that have been introduced in the regu-
lations in the field since the 2008 Parliamentary
act has come into force. In order to ensure the
uniformity of the applied law, there is a call for
working out an IT database on environmental
requirements for preparation and realization of
different kinds of building investments (for roads

Table 2. SEA, EIA and HA procedures versus basic methodological problems

Problems areas in

NOo. | SEA, EIAand HA

SEA

EIA

HA

1. | Scope of assessment
and its position in an
investment process

The definition of the
assessment presented in the
act (2008) considers only
some elements which hinders
the possibility to prepare a
coherent methodology for
making an SEA. The place of
the assessment is precisely
stated in the regulations
(before submitting a local plan
project).

The definition of the
assessment is incomplete
which does not allow to work
out a coherent methodology.
The place of the assessment
is precisely determined in the
act (2008) — before issuing

a decision on environmental
conditions (full or simplified
version).

The incomplete definition

of the assessment makes

it impossible to prepare

a coherent methodology

of conduct.The place of

a preliminary and proper
assessment is precisely
determined — after issuing

an opinion of the necessity
of conducting a habitat
assessment and before issuing
a permit for realization of an
investment (a decision on
the condition of building, land
development, building permit
and others).

2. | Qualification for
preparation or
exemption from
anassessment

The possibility of exemption
from the assessment is
stated imprecisely. More
precise premises for such an
exemption is required ("lack
of considerable impact on
the environment”, "a slight
modification of the document”).
The place of the prognosis in
the procedure of preparing a
planning document was not
determined univocally.

Alack of a uniformed
methodical approach to
the investment qualification
process (undertakings form
group |: method “criteria”
issuing form the act (2008),
undertakings from group I
method ”criteria”/method of
individual assessment).

Alack of a uniformed criteria
system used while qualification
which would allow an objective
justification of the issued
opinion. The conditions issuing
from the act (2008) are used
instead of measureable
criteria.

3. | Methodical guidelines
in a prognosis,
preparation and
assessment

of submitted
documentation

Applicable for forecasting of
natural effects of solutions
adopted in local plans.

Applicable for a few kinds

of building investments and
are not commonly valid legal
regulations.

Applicable for chosen impacts
and are not law-binding.

5. | Methodsfor
conducting work,
research and
analyses

The methodology is

not systematic and fully
developed. In common use
there are methods determining
a character of foreseen
impacts in a qualitative way.

The methodology is not
uniform and fully developed.

The methodology is

not systematic and fully
developed. The methods
determining a character

of foreseen impacts in a
qualitative way are in common
use.
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and railways construction a subject to the habitat
assessment, etc.), which could be used by inves-
tors and clerks.

Further, thorough research is needed for a da-
tabase kept by the General Director of Environ-
ment Protection, which is a very important ele-
ment of EIAs. The defectiveness of this subsys-
tem results in limitation of the right of citizens to
the information on the condition and protection of
the environment, as expressed in the constitution
of the Republic of Poland.

An EIA requires different research methods
for identification, forecasting and assessing im-
pacts on individual elements of the environment.
Several years of the development of strategic as-
sessments in Poland has not allowed, to create a
full methodical approach, despite drawing on the
European experiences. The article identifies the
most important methodological problems which
call for a solution in order to conduct effectively
SEA, EIA and habitat procedures.
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